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Art Unit: 3761 

DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-17 are rejected under 35 U.S.C. 102(b) as being anticipated by Bryant 
USPN 1488376. 

As to claims 1 and 8, Bryant discloses a personal care apparatus with an air 
pump 10, a suction piece 18, an aperture (interior of 18, Figure 3), two suction piece 
sections 1 1 (flange 11 has upper and lower sections) designed to exert a radial force on 
a skin protuberance (lines 70-82); at least two sealing parts 20, 12 between two 
mutually adjacent suction piece sections and having an airtight connection to the 
mutually adjacent suction piece sections in that they both impede the flow of air. 

As to claims 3 and 10, the limitations are directed to a process of making the 
article. "Even though product-by-process claims are limited by and defined by the 
process, determination of patentability is based on the product itself. The patentability of 
a product does not depend on its method of production. If the product in the product-by- 
process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process." In re 
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Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) (citations omitted). 
MPEP2113. 

As to claims 4, 5, 11, and 12, the suction piece sections each have a circular arc 
shape having a sharp defining edge (Figures 1, 2, and 4). 

As to claims 6, 7, 13, and 14, Bryant is silent as to the diametric interval of the two 
defining edges of the personal care apparatus. In Gardner v. TEC Systems, Inc., 725 
F.2d 1338, 220 USPQ 777 (Fed. Cir. 1984), cert, denied, 469 U.S. 830, 225 USPQ 232 
(1984), the Federal Circuit held that, where the only difference between the prior art and 
the claims was a recitation of relative dimensions of the claimed device and a device 
having the claimed relative dimensions would not perform differently than the prior art 
device, the claimed device was not patentably distinct from the prior art device. 

Conclusion 

3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Sollerud USPN 3574239 and Stenzler USPN 7122018 are cited 
to show vacuum-assisted personal care articles. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jacqueline F. Stephens whose telephone number is 
(571) 272-4937. The examiner can normally be reached on Monday-Friday 9:00-5:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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